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LOV WATER COVPANY

Defi ci enci es and Appropri ateness of Fines
Order Denying Mdtion For Rehearing

ORDER NO 23,6543

August 11, 2000

APPEARANCES: Devine, MIIlinmet & Branch, by Fred
Cool broth, Esq. for LOV Water Conpany; and Lynmarie Cusack
Esg. on behalf of the Staff of the New Hanpshire Public
Utilities Comm ssion.
| . 1 NTRODUCTI ON AND BACKGROUND

On June 5, 2000 the New Hampshire Public Utilities
Comm ssi on (Comm ssion) issued Order No. 23,502 in which LOV
Wat er Conpany (Conmpany) was ordered to pay a fine of $7,300
with $4,300 of the fine to be held in abeyance for one year
fromthe date of the order. The Conm ssion inposed the fine
after finding that the Conpany failed to conply with Order No.
23,371 which required the Conpany to install a punp station by
a certain date and file weekly reports with the Commi ssion
regardi ng the progress of the punp station.

Before reaching the conclusion to assess the $7, 300
fine, the Comm ssion held a hearing on April 3, 2000. During
t hat hearing the Conpany presented evidence which sought to
“denmonstrate to the Conmm ssion the steps which the Conpany

took in an attenpt to conply with the Comm ssion's order, the

roadbl ocks whi ch the Conpany encountered, in terns of
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permtting problenms, and the steps that the Conpany has taken
since that tine to resolve those permtting issues.”
(Transcript, dated April 3, 2000; pp. 5-6). The Conpany
argued it tried in good faith to conply with Order No. 23,371
but due to permtting and weat her problens was unable to neet
the deadline. Id., pp. 44-45.

On cross-exam nation the Conpany’ s representative
admtted that despite the New Hanpshire PUC Staff’'s (Staff)
offer to assist in any way to speed the installation process
i ncludi ng assistance with permtting the Conpany did not seek
such assistance. 1d. at p. 54. The Conpany also admtted
that it did not file the weekly reports which it was required
by Order No. 23,371 to file. Id. at p. 28.

In Order No. 23,502 the Comm ssion noted that the
Conpany failed to request an extension or notify the
Comm ssion that it had permtting problens until after the
previously established punp install ati on deadline had passed.
Utimately, the Comm ssion rejected the Conpany’s argunents
regarding its “good faith efforts” to install the punp
station.

On June 30, 2000, the Conpany filed a Mdtion for
Rehearing with respect to Order No. 23,502. The Conpany

asserted the June 5, 2000 Order was unl awful and unreasonabl e,
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arguing that: the Order was based on the prem se that
installation should have occurred before the installation was
approved; and that the Order inposes penalties on the Conpany
for an inability to carry out an order which it legally could
not perform

Staff responded to the Conpany’s Motion by an
Obj ection dated July 5, 2000. Staff contended that the
Conpany failed to provide good reason for the Comm ssion to
grant a rehearing as is required by RSA 541:3. Staff
i ndi cated that the Conmpany presented the same argunents
regardi ng weat her and permtting at the April hearing, yet the
Comm ssion did not adopt the Conpany’s rationale. Staff
poi nted out that the Conm ssion’s decision was prem sed on the
fact M. Sands admtted that he had not filed the required
weekly reports with the Conm ssion and that the Conpany failed
to ask for an extension of time to conplete the facility;
t hus, there was nothing unlawful or unreasonable in the
deci sion to inpose the fine.
1. COVM SSI ON ANALYSI S

After a review of the Conpany’ s allegations
regardi ng the soundness of Order No. 23,502 we are not
convi nced that such rehearing should be granted. The Conpany

al | eges four reasons that the subject Order is unreasonable
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and unlawful. Yet, it fails to support those allegations wth
any factual assertion different than what was argued at the
April 3, 2000 hearing or with any | egal precedent
substantiating its position.

The Conpany contends that fining it for an inability
to conplete the punp station due to adverse weat her conditions
when the approval to build the station only came in Decenber,
1999 and because it was prevented from conpleting the station
due to permtting problens is unreasonable and unlawful. W
find these argunents unpersuasive. W are not required to
grant a rehearing so that a party has a second chance to
present evidence that it could have presented earlier.

Concord Natural Gas Corp., 68 NH PUC 68, 80 (1983). Here, we
have already rejected the Conpany’s argunents on these points.
We found, in Order No. 23,502, that the Conpany failed to
conply with Order No. 23,371 as the Conpany failed to supply
the Comm ssion with weekly reports on the status of the punp
house. In that Order, the Conm ssion acknow edged that sone
reports were filed, but that there was no consistency in
neeting the obligation. The Order also noted that the

Commi ssi on coul d not condone the Conpany’s | ack of

responsi veness to our Staff and the needs of its custoners.

In addition, we noted that while the Comm ssion i S not
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insensitive to problens utilities may face conplying with
Comm ssi on i nposed deadl i nes, the Conpany never requested an
extension to fulfill its obligations.

In this instance, the Conpany not only failed to
fulfill its service obligations, it acted in conplete
di sregard of the Conmm ssion's authority. VWile the Conpany
believed there were mtigating circunstances at play that
caused the deadline to be m ssed, these do not override the
Conpany’s obligation to either conply with this Comm ssion’s
orders or to ask for adequate relief therefrom

The Conpany asserts two additional reasons the
subj ect Order was unl awful and unreasonable, which we find
equal 'y unpersuasive. First, the Conpany contends it could
not have commenced installation of the punp station before it
was approved by this Comm ssion. The Conpany was not barred
frominstalling the punp station before receiving approval of
the Settlenent Agreenent. |Indeed, the Conpany should have
proceeded to correct the custoners’ pressure problens w thout
the need for a Conmm ssion investigation and |ater enforcenent
actions. Also, the Conpany, by its own conduct, is estopped
fromarguing this point. As pointed out in Staff’s response
to the Conpany’s notion for rehearing, the Conpany “w thout

waiting for the Settlement Order, commenced sone of the



DW 99- 119 - 6-

requirenments of the agreenent; i.e. rebating the custoners
and finding and repairing |leaks.” The Conpany cannot on one
hand argue it failed to do one action because the Agreenent
was not approved, yet conplete other actions prior to gaining
the Comm ssion’s approval. Mreover, had the Conpany believed
the time frame for conpleting the punp station as ordered in
Order No. 23,371 was unreasonable, it had every opportunity to
ask for a rehearing of that Order. It never did so.

Finally, the Conmpany argues that the Order is
unr easonabl e and unl awful because RSA 365:43 directs that
fines and penalties are only recoverable in an action brought
by the Attorney General in the nane of the State. The Conpany
cites no precedent for this claim As Staff described in its
response at Paragraph 10, the Comm ssion has the authority
wi t hout the Attorney General’s intervention to inpose fines
under RSA 374:17 and 365:41. There otherw se would be no
merit in the recognition that this Conmm ssion is vested with
i nportant judicial powers over public utilities, one being the
assessnent of penalties for violations of a Conm ssion order.
See Re Boston & Maine Corp., 109 NH 324 (1969).

The Conpany al so conplained that it is unlawful and
unreasonable to require it to conplete something it was

| egally not able to do. VWhile this argunent is plausible on
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its face, it is again sonething we rejected earlier. The
Conpany failed to notify this Comm ssion of problens it had
with permtting until after the deadline. Had the Conpany
been proactive in taking care of its business it m ght not
have found itself facing fines.

Based upon the foregoing, it is hereby

ORDERED, that LOV Water Conpany’s Motion for
Rehearing is DENI ED

By order of the Public Utilities Comm ssion of New

Hampshire this el eventh day of August, 2000.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



